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DETAILED ACTION 

Response to Arguments 

Applicant's arguments with respect to claims 24-26, 28-35, 36-38, and 40-43 have been 
considered but are moot in view of the new ground(s) of rejection. The references used for the 
original rejection have been reinterpreted in light of a rereading of the apphcant's specification. 
Isopropyl palmitate, which was referred to in the previous action as a fatty alcohol, is now 
recognized as a dialkylene ether. Based on this reinterpretation, the references used in the 
original rejection still read on the claims, and a modified rejection is made below. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 ol' this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 24-26 and 28-35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lewis (U.S. Patent No. 6,953,500) in view of Kainz (U.S. Patent No. 5,743,949). Lewis teaches 
a water-based wax emulsion in which the wax may comprise a dialkylene ether such as isopropyl 
palmitate (Table 1). Lewis also teaches the use of an emulsifier (claim 1). Lewis fails to teach 
the size limitation of the first line of claim 24. However, Kainz teaches that the ideal size of wax 
particles for maximum stability in such a dispersion is 1-40 ^m (col. 2, lines 27-38), with a 
specific example of 8 |xm (col. 7, lines 21-27). It would have been obvious to one of ordinary 
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skill in the art at the time of the invention to incorporate such a size limitation to improve the 
stability of Lewis' dispersion. 

Claims 36-38 and 40-43 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lewis in view of Kainz. Lewis teaches a water-based wax dispersion comprising 

1) 0.5-4% of isopropyl palmitate (claim 5), which is a C19 dialkylene ether, 

2) less than 10% of polydimethylsiloxane (claim 6), which is a silicone oil, 

3) 2-9% of stearyl alcohol (claim 2), which is a nonionic emulsifier, and 

4) 8-12.5% of a wax. 

Lewis fails to teach the size limitation of the first line of claim 36. However, Kainz teaches that 
the ideal size of montan waxes and fatty alcohol waxes for maximum stability in such a 
dispersion is 1-40 ^m (col. 2, lines 27-38), with a specific example of 8 ^m (col. 7, lines 21-27). 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
incorporate such a size limitation to improve the stability of Lewis' dispersion. 

The C 14-30 dialkylene ether has been taken here to mean a dialkylene ether with a total of 
14-30 carbon atoms. If the intended meaning of this limitation was that each individual alkyl 
chain should have 14-30 carbon atoms, it should be noted that Lewis teaches that the main waxy 
component may include spermaceti (col. 7, line 64). Cetyl pahnitate, the primary component of 
spermaceti, would be a Cie dialkylene ether by that definition. 

Regarding claim 25, the ranges are anticipated by claim 1 of Lewis, which specifies a 
wax phase of 10.5-30% and a water phase of 70-82% 

Regarding claim 26, claim 2 of Lewis specifies the use of stearyl or cetyl alcohol, which 
are nonionic emulsifiers. 
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Regarding claims 28 and 40, the claimed range is anticipated by Kainz. Kainz teaches 
the use of 8 ^m wax particles, which falls within the claimed range of 5-50 nm. 

Regarding claims 29 and 41, Lewis teaches the use of Koster Keunen camuba wax, 
which includes no appreciable quantity of water. 

Regarding claims 30 and 31, Lewis teaches that the additional wax phase additive may 
include hydrogenated castor oil (col. 7, line 64), which consists of tri-esters of glycerol. 

Regarding claims 32- 33 and 37-38, Lewis teaches the addition of a polymer, including 
polysaccharides, with specific examples of cellulose derivatives and starch ethers (col. 8, lines 
25-34). 

Regarding claims 34 and 42, Lewis teaches the addition of a fragrance to enhance certain 
properties of the dispersion (col. 5, lines 25-29). 

Regarding claims 35 and 43, Lewis teaches the use of castor oil wax (col. 7, line 64), 
which may act as a humectant. 

Claims 27 and 39 are rejected under 35 U.S.C. 103(a) as being unpatentable over Lewis 
in view of Kainz as applied to claims 24 and 36 above, respectively, and fiirther in view of 
Warner, et al. (U.S. Patent No. 5,525,345). Lewis and Kainz teach the wax dispersion of claims 
24 and 36, but they fail to teach the 35 to 50°C melting temperature range of claim 27 and 39. 
However, Warner, et al., teaches a wax emollient for tissue paper with a melting temperature of 
40 to 50°C for the purpose of maintaining the wax in solid form at ambient temperature, thereby 
preventing it fi-om soaking into the tissue. When using the dispersions of Lewis and Kainz for 
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cosmetic applications, it would have been obvious to one of ordinary skill in the art at the time of 
the invention to incorporate this improvement. 

Claims 44-50 are rejected under 35 U.S.C. 103(a) as being unpatentable over Lewis in 
view of Kainz as applied to claim 24 above, and fiirther in view of Biicheler, et al. (U.S. Patent 
No. 4,996,004). Lewis and Kainz teach the claimed dispersion, including the use of a polymer, 
but they fail to teach the claimed production method. However, Biicheler, et al., teaches a 
preparation method for stable cosmetic dispersions of organic substances in water with fine 
particle size control. This preparation method consists of (1) creating a preliminary emulsion of 
melted wax and water and (2) spraying this preliminary emulsion into a cooling tank filled with 
water below the melting point of the solid (col. 5, lines 42-58). As the claimed invention 
requires a stable colloid with controlled particle size for cosmetic applications, the use of the 
method of Biicheler, would have been obvious to one of ordinary skill in the art at the time of the 
invention. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to use the method of Biicheler to make the dispersion of Lewis usable as a stable 
cosmetic dispersion with fine particle control. 

Regarding claim 45, Biicheler, et al., teaches a homogenization step for the pre-emulsion 
prior to introduction to the cooling tank (col. 3, lines 56-68). 

Regarding claim 46, Biicheler, et al., teaches a cooling step for the pre-emulsion before 
adding it to the cooling tank (col. 6, lines 7-1 1). 
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Regarding claim 47-48, Bucheler, et al., teaches the addition of the desired emulsifier to 
the pre-emulsion before addition to the coohng tank (col. 5, lines 42-58). Lewis teaches the use 
of a polysaccharide as the emulsifier (col. 8, lines 25-34). 

Regarding claim 49, Bucheler, et al., teaches the use of a pressure nozzle for 
homogenization (col. 2, lines 3-12). 

Regarding claim 50, the claimed ranges are anticipated by Lewis. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES CORNO whose telephone number is (571)270-5829. 
The examiner can normally be reached on Monday-Thursday 9:30am-5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Jennifer McNeil can be reached on 571-272-1540. The fax phone number for the 

organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JAMES CORNO/ 
Examiner, Art Unit 4162 



/Jennifer McNeil/ 

Supervisory Patent Examiner, Art Unit 4162 



